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Art Unit: 1761 

Upon reconsideration, in view of a newly discovered definition of the word "tube", 
which confirms the examiner's understanding of the broader meaning of the word, 
expressed earlier in the prosecution, and upon further review of applicant's urgings in 
the Brief, the Final Rejection, mailed 7/13/05, is hereby withdrawn and prosecution is 
therefore re-opened and the following rejection made. 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this Office 
action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

Claims 1,2,5,8,9,13,15 and 17 are rejected under 35 U.S.C. 102(a) as 
being anticipated by May et al ('219) with Webster's Unabridged Dictionary, 
Hammerstein (1,720,788), Lockwood (3,156,350), and Lucich (3,207,642) being relied 
on as evidence of anticipation by May et al. 

May et al discloses a canned pet food product having an upper and lower end; 
the product comprising an outer tubular phase which is substantially solid and which 
extends from the lower end to the upper end and which includes an edible source of 
carbohydrate and protein, and an inner phase which extends from the lower end to the 
upper end and including an edible source of carbohydrate and protein with the inner 
phase having an appearance different from the outer phase and extending within the 
outer phase. In regard to the outer phase being "tubular", upon further consideration, 


Application/Control Number: 09/833,314 Page 3 

Art Unit: 1761 

the word "tubular" does not restrict the structure to only a cylindrical shape. As 
evidenced by Webster's Unabridged Dictionary, a tube is a hollow elongated, usually 
cylindrical, body. Thus, a structure can be referred to as tubular and not be cylindrical. 
In fact, Hammerstein (p.1, col.1, 1. 30 plus), Vito (col.4, 1. 60 plus), Lockwood (col.1, 1.45 
plus), and Lucich (col.5, 1.3 plus), are all relied on as further evidence that in common 
usage, the word tubular or tube is not restricted to a specific geometry. Thus, May et al, 
who unequivocally teaches that the recess can extend entirely through the outer layer 
(May's "base" layer) to form a frustoconical recess (p.9, para.2), does teach a tubular 
outer layer. In regard to the recitation, "an outer tubular phase which is substantially 
solid", since May et al discloses the outer layer (i.e. "base" layer) comprises solid food 
pieces that constitute 80% of the outer layer, May et al is construed to read on an outer 
tubular phase which is substantially solid. If 80% of a constituent is solid material, then 
that material can be construed as being substantially solid. The recitation does not limit 
whether or not the solid material is all one continuous body. The phrase has not been 
otherwise defined. Note, too, however, that May et al disclose on p.1 1 , para.1 , that the 
outer layer (May's "base" layer), which comprises the solid pieces and gravy, retains its 
shape during transfer to the filling machine. In regard to claim 2, which is a product by 
process claim, since the positive product recitations are anticipated by May et al, and 
there are no apparent differences in the product as recited, the product by process 
recitations are not seen to impart patentability to the product claim. Note, too, however, 
that May et al does teach the process steps as recited. In regard to claims 5 and 8, May 
et al does teach the recited inner to outer phases and the moisture contents. 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 7,14, and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over May et al in view of Quaker Oats ('351). These claims, which recite a product 
height/diameter relationship have been previously addressed; e.g. in the Office action 
mailed 9/3/03. 

Claims 1-17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ohba et al (Ep '252) in view of Vickers (GB 760) and May et al (WO'219), or vice versa, 
i.e., Vickers in view of Ohba et al and May et al both further in view of Quaker Oats (GB 
'351 ), and Bechtel ('847) further in view of Gutmann ('1 99), Froebel et al (GB '1 25), Zitin 
('095), Dodge et al (712) and), further in view, Henkel (GB, '634), Mandanas (WO '606), 
Routh ('901), McMahan (GB '351), Errass (Ep '046), Hillebrand (Austral. 797/96), QP 
Corp (Jp '677) and QP Corp (Jp ( 174), further in view of applicants admission of the 
prior art and newly cited Diaz (5,518,746), Hoashi (JP 62-104566), Honma et al (JP59- 
159758), and Sonoya (JP57-12987), for the reasons given in the Office actions mailed 
1 /4/05, 2/9/04, 6/3/03 and 1 1 /1 4/02. 

In regard to claim 1 , Ohba et al discloses a canned pet food having two phases 
which included protein and carbohydrate, wherein the phases have different 
appearances. Claim 1 differs from Ohba et al essentially in the fact that the two phases 
form an outer tubular phase and an inner phase as opposed to the phases shown in the 
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drawings. As evidenced by Vickers, it is notoriously conventional to provide composite 
food products wherein the phases form an outer tubular phase and an inner phase. 
Vickers, e.g. teaches the phases can be meat products and differ from each other in 
their texture and appearance with the outer phase retaining a softer filling. May et al is 
further evidence of providing two composite food products and specifically, pet food 
products, wherein there is an outer phase and an inner phase. May et al also teaches 
the composite food is canned, which, of course, is a notoriously conventional packaging 
expedient for all types of food. Froebel et al, although teaching individual composite 
food pieces, nevertheless further evidences that composite concentric, food products 
such as pet food products are well established in the art. The art taken as a whole teach 
other composite tubular products with inner variant phases. To therefore modify Ohba et 
al and change the shape of the two composite phases from one conventional shape to 
another conventional shape is seen to have been obvious. As noted previously, the art 
taken as a whole teach to provide composite food products, which differ in appearance 
and texture, to create new and interesting appearances which is applicants objective as 
well. The remainder of the references applied are relied on for the reasons of record. 
Applicants admission of the prior art is further evidence of two composite pet foods of 
the type recited have been previously combined; albeit in a different configuration, i.e. a 
matrix of meat loaf, i.e.solid pet food surrounding pieces of formulated emulsion pet 
food products. Diaz, Hoashi, Honma et al and Sonoya are relied on as even further 
evidence that combining two food components to form a composite food product having 
different appearance, texture, etc., is, of course, notoriously conventional and that the 
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composite can assume various geometric configurations from layered parallel side-to- 
side configurations to tubular to variants thereof. In regard to the claims which recite the 
specifics of the phases, May et al can be relied on to teach applicant is not the inventor 
of the compositions and to modify Ohba et al and substitute one conventional 
composition for another conventional composition would therefore have been obvious. 
Similarly, in regard to the method of making the canned product, it would have been 
obvious to modify the combination and provide a core and fill the core in view of the art 
taken as a whole for the reasons of record. Similarly, employing Vickers as the primary 
reference, since Vickers teaches composite foods with different appearances in their 
phases imparts increased interest in the food and have been provided in tubular form 
with an inner phase, To modify Ohba et al and employ two conventional pet food 
phases and to employ conventional canning for their art recognized and applicants 
intended function would have been obvious in view of the art taken as a whole. 

All of applicants* remarks filed 4/6/05 have been fully and carefully considered 
but are not found to be convincing for the reasons of record. Note that the secondary 
art does not have to teach pet food in a composite concentric arrangement since May et 
al already teaches pet food in cans in a composite pattern. The secondary art is relied 
on to show that composite concentric arrangements of products including foods is 
notoriously conventional. Applicants' are therefore employing a known composite 
pattern/design and achieve no new unexpected result therefrom. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Steven L. Weinstein whose telephone number is 571- 
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272-1410. The examiner can normally be reached on Monday-Friday from 7:00AM to 
2:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano, can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



STEVE WEINSTEIN 
PRIMARY EXAMINER 


